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Agenda

• The History of Open Disclosure 
• Definition 
• Open Disclosure Policies 
• How to do it 
• Legal Ramifications 
• The Bawa-Garba Case 
• Q&A



Background

• USA – late 90’s – US Veterans Affairs 
medical system 

• NHS – Duty of Candour (now Being Open 
policy) 2003 

• Canada – Disclosure Guidelines in 2008 
• In Australia the concept was floated around 

1994 but National Open Disclosure 
Standard formalised in 2008



Definition 

‘Open disclosure is the open discussion of adverse 
events that result in harm to a patient while 

receiving health care with the patient, their family 
and carers’ 
   

Australian Open Disclosure Framework 2013 at page 11



Elements of Open Disclosure

• An apology or expression of regret, which should 
include the words ‘I am sorry’ or ‘we are sorry’ 

• A factual explanation of what happened 
• An opportunity for the patient, their family and 

carers to relate their experience 
• A discussion of the potential consequences of the 

adverse event 
• An explanation of the steps being taken to 

manage the adverse event and prevent 
recurrence



Policies

• Most policies mirror wording of ACSQ Framework 
• Ramsay Healthcare Policy - 4 pages 
• NSW Health - 24 pages 
• Mater Health Services, Brisbane considered gold 

standard by ACSQH. They have adopted UK 
approach to having in-house counsel at every 
hospital, cognitive institute training & hospital 
wide education



 
 
How (not) to do it . . . 
 

• Staff! Are they ok? 
• Environment for discussion is key – not in 

cubicle with flimsy curtain or interruptions 
• Manage politics as quickly as possible – focus 

your team on patient/family 
• “I/We don’t know” is ok 
• Engage your MDO/hospital legal counsel early 
• One point of contact



Discussion

• If an incident occurs during induction or surgery 
should the VMO be permitted to continue with the 
list?



Legal Ramifications (to list just a few)

• Civil Liability Legislation – apology is not an 
admission of liability 

• Protection of documents and LPP 
• FOI (public hospitals)  
• Privacy legislation (patient records) 
• Defamation 
• Coronial Investigation (RCA inadmissible – sort of) 
• Civil Claims 
• Disciplinary



Discussion

• Do you still find that there is a reluctance by staff 
to volunteer an apology?



Recent Regulator Example

• Pt. admitted to private hospital for day 
procedure 

• Anaesthetic error – Rocuronium 
administered before midazolam 

• Noticed immediately – midaz & propofol 
given straight away 

• Post-op – nil concerns raised by pt. Dr did 
not disclose but did submit incident report



• Surgeon disclosed to pt. at follow-up 
• Pt. submitted complaint to HCCC alleging she 

suddenly “had flash-backs, trouble sleeping, 
shortness of breath and extreme fatigue” 

• We submitted ‘hands up’ response – explanation, 
apology etc. 

• Letter from regulator: Further response required, 
concerned that the doctor not aware of open 
disclosure responsibilities



• Further submission – essay citing open 
disclosure policies, by-laws, principles, learning 
etc. 

• Outcome – warning letter – matter dismissed



Hadiza Bawa-Garba v The Queen [2016] EWCA 
Crim 1841

• Pt – Jack Adcock (age 6) admitted on 18/02/11 
• Hx – trisomy 21, dehydration (D&V) and shallow 

breathing 
• Dr B-G, first day in CAU - specialist registrar 

PGYT6 (‘impeccable record’) 
• Consultant at another site 
• Unfamiliar hospital, recently back from maternity 

leave 
• Nearing end of double shift (13 hrs, no breaks)



• IT failure which meant that bloods were late back  
• Dr B-G first saw Jack at 1030 
• O2, fluid bolus, CXR & bloods ordered 
• 1044 – ABG revealed high lactate 
• CXR available at 1230 – chest infection 
• Between 1200-1500 Dr B-G was very busy (LP 

on baby etc.) 
• CXR reviewed at 1500



• ABs prescribed by her at 1500 
• Abs administered at 1600 
• Bloods ordered at 1045 available at 1615 
• Handover with consultant occurred at 1630 
• Did not ask him to review 
• Jack much improved at 1830 
• 2000 – crash call 
• Pt. mix-up – resus paused for 30 seconds 
• Time of death - 2120



Discussion

• How important is reflection for staff as part of 
open disclosure?



Reflective Practice

• GMC’s Core guidance for doctors is contained in 
Good Medical Practice – at para 22 

“You must take part in systems of quality assurance 
and quality improvement to promote patient safety. 
This includes…regularly reflecting on your 
standards of practice and the care you provide.” 



• 7 days following the incident, DR B-G completed 
the reflective document in her e-portfolio 

• Her ‘reflections’ were effectively admissions and 
managed to get into evidence by way of 
supportive evidence from her supervisors (and) 

• The reflections were fed into the Trust’s RCA 
report without her permission following a canteen 
conversation with the consultant



• 02 November 2015 – Agency Nurse Isabel Amaro is 
convicted of gross negligence manslaughter 

• 4 November 2015 – Dr B-G is convicted of gross 
negligence manslaughter (24 month suspended 
sentence) 

• 08 December 2016 – Appeal quashed by CoA 
• 13 June 2017 – Medical Practitioner’s Tribunal Service 

affirms 12 month practice suspension 
• 08 December 2017 – GMC takes MPTS to High Court – 

argues its own Tribunal is wrong



• 25 January 2018 – GMC successfully appeals at 
the High Court – Dr B-G struck off the register



What does this mean for us?

• Medical Board of Australia is about to implement 
its Professional Performance Program 

• Upcoming mandatory CPD scheme – reflection is 
a key aspect 

• 25% of the Board’s proposed requirements 
• Dr’s have expressed reluctance to engage in true 

reflective practice in the wake of this case 
• NMC require reflective practice following 

incidents



Discussion

• Final thoughts? 
• Despite the rhetoric, is it still a culture of blame?


